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CITY OF LYNCHBURG
PPTA / PPEA IMPLEMENTATION PROCEDURES AND GUIDELINES

INTRODUCTION.

A. Scope and Applicability.

This document presents the implementation procedures and guidélines (the
“procedures”) developed by the City of Lynchburg ("the City")d0 guide the selection of
projects under the purview of the City as authorized by th inia Public- Private
Transportation Act of 1995 (the "PPTA") (Virginia Code seq.), and the

02 (the "PPEA™)
(Virginia Code 856-575.1 et seq.). The PPTA and_E referred to
herein as "the Acts". Copies of the PPTA and PE ndices A and

Commonwealth of Virginia with the authorityto at
renovate, expand, equip, maintain, operate, imple d install a wide range of

blic Entity" as that term is

acility

The term "Qualifying’Project” under the PPEA is defined as follows:

"Qualifying project” means (i) any education facility, including, but not limited to a school
building, any functionally related and subordinate facility and land to a school building
(including any stadium or other facility primarily used for school events), and any
depreciable property provided for use in a school facility that is operated as part of the
public school system or as an institution of higher education; (ii) any building or facility
for principal use by any public entity; (iii) any improvements, together with equipment,
necessary to enhance public safety and security of buildings to be principally used by a



public entity; (iv) utility and telecommunications and other communications
infrastructure; (v) a recreational facility; or (vi) technology infrastructure, including, but
not limited to, telecommunications, automated data processing, word processing and
management information systems, and related information, equipment, goods and
services.

The terms "Proposal,” "Qualifying Project” or "Project” will be used herein to apply to
authorized projects under either the PPTA or PPEA, unless otherwise stated.

These procedures apply to proposals submitted under the a
or PPEA, or both. The City reserves the right to consider

rity of either the PPTA
osal under either or

and PPTA.

The Acts allow both solicited and unsolicited
evaluating, selecting, and implementing the

roposals generally or for
ive financing methods,

including the imposition of user fees, |e@as
the provisions of the Acts.

As explained more fully wo phase" proposal process
for both solicited and se involves the submission of
a "Conceptual Prop@ss i d scope, an@hthe second phase requires the

e City Purchasing Agent to serve as the point of
contact for n of these procedures, to receive proposals submitted
under the PP

procedures.
C. City Review Board.

All proposals for a Qualifying Project will be reviewed and selections made by a City
Review Board (CRB), which shall consist of:

The City Manager

The Director of Financial Services
The City Attorney

The Purchasing Agent



Other Members as the City Manager may determine

The CRB may also employ outside advisors and consultants to assist in its review of
proposals.

D. Reservation of Rights.
In connection with any proposal or Qualifying Project, the City shall have all rights

available to it by law in administering these procedures, includi thout limitation, the
right in its sole and unfettered discretion to:

1. Reject any or all proposals at any fj
the discretion of the City. Propo

reason, solely within
0 recourse against

2.

3 , Comprehensive Agreement
negotiations.

4. Negotiate with a pre i [ nd by any provision in
its proposal.

5 ation about any proposal.

6. da to and/or el any request for proposals ("RFP")

gs ("IFBYY.

ny standard fee schedule as stated herein for a specific
or for all future proposals.

eunder, except for initial fees paid by proposers with an
insolicited conceptual proposal where the City declines to accept
the proposal for consideration.

10. Request revisions to Conceptual or Detailed Proposals.

11. Treat any proposal which may have certain characteristics in
common yet differ in meaningful ways from a previously received
proposal as either a competing proposal or a noncompeting
unsolicited proposal and proceed accordingly.



12.  Submit a proposal for review by outside consultants or advisors
selected by the City without notice to the proposer. Such
consultants or advisors shall be advised of and contractually
required to agree to maintain the confidentiality of information that
has been designated as confidential pursuant to an agreement
between the City and the proposer, and to refer all requests for
such information to the City.

13. Modify the stated timeline for considerati
proposals when deemed necessary b
discretion. Written notice will be pr,
when such departures from a st

, review or negotiation of
ity in its sole
y affected proposers

significant.
Under no circumstances shall the City be lia [ rred by
proposers, whether or not selected for negotiati i i i
negotiating agreements. Any and all information t i akes available to proposers
shall be as a convenience to the proposer and withou esentation or warranty of any
kind. Proposers may not rely upon a iries. If a proposer has a

ust submit the
guestion in writing to the City Purchasin
determines appropriate.

1. Solicited Proposals

From time to time, the City may issue RFPs or IFBs inviting proposals from private
entities to acquire, design, construct, improve, renovate, expand, equip, maintain,
operate, implement and/or install Qualifying Projects. The RFP or IFB will outline
minimum qualifications and project selection criteria, specify information and documents
which must accompany the proposals, the factors which will be used in evaluating the



proposals, and contain or incorporate byreference other applicable terms and
conditions, including any unique capabilities or qualifications which will be required of
private entities submitting proposals ("proposers"”). Proposers are encouraged to be as
innovative as possible in their proposals.

Pre-proposal conferences may be held, as deemed appropriate, and notice of such will

be provided in the RFP or IFB. Proposers will be instructed as to the format in which to
submit proposals and what minimum information, materials, and fees must be submitted
in order for the proposal to be considered complete.

Public notice of the solicitation of proposals under the Act e posted at least 60

proposers that can be reasonably anticipated to sul oposals. In addition, proposals

may be solicited directly from potential proposers.
2. Unsolicited PropoSe
The Acts permit responsible public entiti C avaluate and select for

improve, renovate, exp ' intai , Implement and/or install Qualifying
‘ [ ad proposals at any time pursuant to these
gposals whenever received so long as

d an agreement on the protection of confidential
er Virginia Code Section 2.2-3705.A.56, the City will
ch proposal for initial review and inviting other private

I Post a notice for 45 calendar days, or such additional time as
determined by the City, in a public area of City Hall normally
designated for such public notices.

ii. Publish the same notice in one or more newspapers or periodicals
of general circulation, including the Virginia Business Opportunities
publication, as appropriate to notify potential proposers that might
be interested. The notice will state that the City has received an



unsolicited proposal under the Acts, that it intends to evaluate the
proposal, that it may negotiate a Comprehensive Agreement with
the proposer based on the proposal, and that it will accept for
simultaneous consideration any competing and compliant
proposals the City receives in accordance with these procedures
within 45 calendar days, or more, of the initial posting of the notice.
The notice will summarize the proposed Qualifying Project,
including its location, and will generally contain a deadline, not less
than 45 calendar days from posting of the e, for receipt of
competing proposals.

iii. Post the notice on the City's Purch
www.lynchburgva.gov/procurem

ion website,

of the notice unless otherwise stated by the City in Ice Of acceptance and
invitation for competing proposals. Only those comp compliant proposals
submitted and actually received in w cation specified in the
invitation for competing proposals by idered unless the City
terminates consideration of, or negotiat igi ited proposal.

accept competing proge period.] The City recognizes that
it may receive prop In characteristics in common yet differ in
ves the right, in its sole discretion, to
proposal received after the original

ould later deem a competing proposal, prospective
to monitor the City notices of proposals received, and to
such 45-day period if they perceive that a proposal they
e prgparing bears certain similarities to, or has characteristics in
&l which is the subject of a notice.

are considering G
common with, a prG

In the event a proposer is unsure whether its planned proposal will be sufficiently similar
to the proposal which was the subject of a notice to be deemed a competing proposal,
such proposer may submit to the City a written request for a preliminary determination
of whether its project would be deemed a competing proposal in whole or in part. The
City will endeavor, no later than fourteen days thereafter, to respond to such request
with a preliminary determination as to whether or not the proposal would be a
competing proposal or that it has received insufficient information to make a
determination. In the event the City elects to treat a proposal, or part of a proposal,



received within the 45 day period as a non-competing proposal, the City will follow the
above notice procedure to permit competing proposals to be submitted, including from
the proposer whose proposal triggered the original notice.

If state or federal funds are anticipated in any proposal, the City may also notify the
appropriate state or federal agencies.

B. General Administrative Issues.

Proposers shall deliver one (1) original, nine (9) copies, a
their Conceptual Proposal and, if requested, Detailed P
following address:

(1) electronic copy of
e City at the

Purchasing Agent
City of Lynchburg Purchasing Division
Third Floor Hall

900 Church Street
Lynchburg, Va. 24504

name, address and the words "PPTA / F j clearly written on the
outside.
The cover page must inc [ olie ame and address of the

the same day it O
provide written co

' proposal to the City. The Commissioner will be asked to
to the City within 60 days of receipt of such proposal.

C. General Format for Submission of Conceptual Proposal.

An authorized representative of the firm or consortium making the proposal must sign
the proposal. All information requested under Section 1V, "FORMAT FOR
CONCEPTUAL PROPOSAL" should be submitted. Proposers failing to submit all
information requested for Conceptual or Detailed Proposals may be given an
opportunity to promptly submit missing information or may be given a lowered
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evaluation of the proposal. Conceptual Proposals that lack key information required
may be rejected.

Proposals should be prepared simply and economically, providing a straightforward,
concise description of the proposer's capabilities to complete the proposed project.
Emphasis should be placed on completeness and clarity of content.

Proposals submitted for consideration should include a comprehensive scope of work

t contain enough
detail so that an analysis will reveal whether the proposed t financing is feasible.

more than one page, the tab number and su
next page. The proposal should contain a table o

repeated at
ich cross

top of the
ferences the

attached at the end of the proposal and desie aterial. Proposals
that are not organized in this manner ri i i

where practical. All dgét ' itté oposal should be contained in
that single volume, g [ hich a claim of confidentiality is made
: pent or volume for convenience of

esentations will provide opportunities to educate the City
Dproposed project.

Once Conceptual Proposals have been reviewed, one or more such proposers may be
selected for submission of Detailed Proposals. The required contents of a Detailed
Proposal are as listed below in Section V, entitled "FORMAT FOR DETALED
PROPOSAL," but may be modified for specific projects in the notice of selection and
request for Detailed Proposals.

As with Conceptual Proposals, one (1) original, nine (9) copies, and one (1) electronic
copy of each Detailed Proposal must be submitted and the required review fee
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increment paid. Each copy should be bound in one or more volumes with a detailed
table of contents showing the location of the required information. The required items
should be provided in individually tabbed sections marked in accordance with the
contents listed herein. Pages should be numbered consecutively. As with Conceptual
Proposals, confidential information should be segregated into a separate volume for
ease of review and production in response to potential requests under the Virginia
Freedom of Information Act (FOIA). Any such volume containing confidential
information should be clearly marked on its cover as containing confidential information
to reduce the potential for inadvertent disclosure.

E. Proposal Review Fee

The PPEA permits the City to charge a reasonabl

be payable in two increments: the first incremen
Conceptual Proposal, and the second increment ompany a Detailed Proposal
requested by the City. Any proposal submitted witho required fee will be deemed
noncompliant and will be rejected.

1. Proposal Review

construction, the re@ d fee shall be increased by 50% to cover evaluation of the
services componentg’of the proposal. Proposals including only services and no
construction component shal include a fee commensurate with a proposal with a
construction cost under $20,000,000.

a. Projects with Estimated Construction Cost under
$20,000,000, and "services only" proposals.

A total fee of $20,000, payable in two increments: (1) $5,000 with the Conceptual
Proposal, and (2) $15,000 with the Detailed Proposal, if requested.

12



b. Projects with Estimated Construction Cost between
$20,000,000 and $50,000,000.

A total fee of $30,000, payable in two increments: (1) $7,500 with the Conceptual
Proposal, and (2) $22,500 with the Detailed Proposal, if requested.

C. Projects with Estimated Construction Cost over $50,000,000.

h the Conceptual

A total fee of $50,000, payable in two increments: (1) $1

3. Refunds of Fees.

If an unsolicited Conceptual Proposal is determ
not proper for consideration or is otherwise r
on the protection of confidential information, the
refunded. If an unsolicited Detailed Proposal is rej
proposer, ninety per cent (90%) of the second incre
the proposer.

ithout negotiations with the
| payment will be refunded to

F. Virginia Freedom of Informa

OIA to ensure that documents identified as
osure under FOIA. In particular, Proposers must

follow th

itial submission of a Conceptual or Detailed Proposal,
prop@sers must specifically designate portions of their proposal that
onsidered "confidential proprietary records.” Proposers should
segregate those portions of the proposalinto a separate binder or
document to facilitate review and required disclosures under FOIA
by the City. Designation of the entire proposal as "confidential” will
normally result in the proposal being rejected as noncompliant.

2. Proposers must provide a written justification for their claim of
confidentiality for the information within the proposal.

3. The City will review the designation of confidential information in

13



the proposal, discuss it with the proposer, and upon reaching
agreement with the proposer, will execute a written agreement
identifying those portions of the proposal that will be excluded from
disclosure under the Virginia FOIA ("Confidentiality Agreement").

4. The Confidentiality Agreement will also be provided to members of
the proposal review committee along with the proposals for review.
In the event that there are Affected Local Jurisdictions that will be
reviewing a proposal, a copy of the Confid ity Agreement will
also be provided to those jurisdictions wj e proposal for review.

5. If no agreement can be reached be roposer and the City
on the designation of confidentiakin [ proposal may be

a proposer for disclosuré o ' ' er subject

In the event that the City receives a re i ure of a portion of a
proposal identified as confidential, the i i
Agreement.

G. Affected Lo

] to affected local jurisdictions for review.
: gposals and Detailed Proposals. While,

normally, the City of L
solicit com
: feels it is affected. Affected localities will be provided
and Detailed Proposals and Confidentiality
the process and will be given 60 days from the

Each proposer wi permitted to review any comments from affected jurisdictions
applicable to its or gther proposals, subject to limitations on the sharing of confidential
information under a Confidentiality Agreement.

H. Applicability of Other Law.
Virginia constitutional, and federal and state statutory requirements governing the

appropriation and expenditure of public funds apply to any Comprehensive Agreement
entered into under the Acts. Accordingly, the processes and procedural requirements

14



associated with the expenditure or obligation of public funds shall be incorporated into
any proposal for Qualifying Projects.

Nothing in the Acts affects the duty of the City to comply with all other applicable law not
in conflict with the Acts, and proposals for Qualifying Projects shall consider those
requirements where applicable. Both Acts provide that the Virginia Public Procurement
Act (the "VPPA") does not apply to Qualifying Projects. However, the requirements of
federal and state appropriations acts do apply whenever appropriated funds will be
involved in the financing of a Qualifying Project. Proposals incog@tating the use of
such funding should therefore address how those proposals consistent with the
legal restrictions imposed in appropriations acts.

[I. PROPOSAL EVALUATION AND SELECT

A. Decision to Accept an Unsolicited

The City must make several determipations in order t
for a Qualifying Project. Proposers at@mequired to addr
their proposals to assist the City in maki grmed deter

ept an unsolicited proposal
Il of the following criteria in

purposes of the Acts and the City.

The Acts require thatthe City determine if the proposed project serves the public
purpose as defined prthe Acts by facilitating the timely acquisition, design, construction,
improvement, renovation, expansion, equipping, maintenance, operation,
implementation and/or installation of a Qualifying Project or facility. Specifically, in
determining whether a proposed project meets this "public purpose” requirement, the
City must determine if:

a. There is a public need for or benefit derived from the
Qualifying Project;
b. The estimated cost of the Qualifying Project is reasonable in

15



relation to similar facilities; and

C. The private entity's plans will result in the timely acquisition,
design, construction, improvement, renovation, expansion,
equipping, maintenance, implementation, installation, and/or
operation of the Qualifying Project.

Each of these criteria should be addressed in the proposal.

In addition, the City will determine if the proposed project is desi
with other City, regional or state plans. Proposers are cauti
rejected on this basis alone even if it is an otherwise Quali

e and compatible
that a proposal may be
roject under the Acts.

3. Determination to use "competitive s
negotiation" procedures.

" or "competitive

The City will acquire a Qualifying Project thro

s to the City and the public
based on the (a) the probable scope, complexity or u of the project, or (b) risk
sharing, added value, an increase in gding or econom efit from the project that
factors in their

Confidentiality
will be excluded

esignating confidential information within the proposal that
availability under the Virginia FOIA.

E. Publication for Competing Proposals.
Following a decision by the City to accept a Conceptual Proposal and the conclusion of
a Confidentiality Agreement, the City will publish a notice of its decision and an

invitation for the submission of competing proposals (“the public notice").

If the City has determined it will proceed under competitive sealed bidding procedures, it
will so state in the public notice, and advise that it will enter into negotiations to execute

16



a Comprehensive Agreement for a Qualifying Project with the proposer presenting a
Qualifying Project with the lowest evaluated cost to the City.

If the City has determined it will proceed under competitive negotiation procedures, it
will so state in the public notice and advise of any special evaluation criteria it will use in
its evaluation in addition to those stated in these procedures or it will identify the person
from whom such information can be obtained at the City. If the City uses these
procedures, it is not required to select the proposal with the lowest price offer, but may
consider price as one factor in evaluating the proposals receive

The public notice will state the date, time and location for r
proposals in accordance with these Procedures.

of competing

F. Receipt of Competing Proposals.
After passage of the date for the receipt of com i review and

make the initial determinations required above for eting proposals. The City
may reject any or all proposals at any time.

G. Determination and Agree (fi [ erial for Competing

Proposals.

Agreement must be re § regarding protection of
confidential informa ncIu5|on of €onfidentiality Agreements, if any, with
private entities subm he’ City may began its review.

one Con ived in response to an RFP or IFB, the City may
i est a Detailed Proposal from the sole proposer.

evaluation factors, and'select one or more for submission of Detailed Proposals. The
CRB will perform its geview of each Conceptual Proposal to determine whether the
proposer has, in the sole opinion of the CRB (i) submitted a complete proposal; (ii)
assembled a team which is qualified and capable of completing the proposed facility;

(iif) developed a conceptual plan which is technically feasible; and (iv) provided a
financial plan which will allow access to the necessary capital to finance the facility. The
CRB may consider the advice of outside consultants and advisors, federal and state
agencies with appropriate technical expertise, and legal counsel in reaching its decision.
The CRB may request oral presentations and/or additional documentation in order to
assess project feasibility and proposer's qualifications. If any proposer makes an oral

17



presentation, each proposer will be given that same opportunity.

The City will request submission of Detailed Proposals in writing and state the date by
which such submissions shall be required. The request for Detailed Proposals shall
specify the deliverables that must be included in the Detailed Proposal. The City may
also request that a proposer address in detail certain aspects of its proposal or respond
to certain questions in its Detailed Proposal.

Those private entities submitting proposals not selected for Det
also be notified in writing.

Proposals shall

l. Receipt and Review of Detailed Proposals

Rroposal as
A6 ics of a competing Conceptual

particular, adoption of significant aspects\@
i of a Detailed Proposal.

Proposal will normally re n disqualificatiogfe

an issue to which the proposer is unable to respond
n, the City may, at its discretion, grant the proposer a
hich to submit a written response.

The CRB may reques
its Detailed Proposal.

clarifying or additional information from any proposer regarding

J. Selection of Proposal for Negotiation of Comprehensive Agreement.
The CRB will consider comments from any affected local jurisdictions and any oral

presentations of the proposers, and select a proposal for the negotiation of a
Comprehensive Agreement. The selection by the CRB will be presented to the

18



Lynchburg City Council for review and final approval.

K. Negotiation and Approval of Comprehensive Agreement.

Following approval of the selected proposal, the City and the private entity proposer will
enter into negotiations to conclude a Comprehensive Agreement. If the City and the
proposer cannot conclude a Comprehensive Agreement acceptable to both parties
within a reasonable time, the City may terminate negotiations wij e selected proposer
and negotiate with another proposer, or it may terminate all
consideration of the proposed project.

The Lynchburg City Council must approve the propose ive Agreement
before its execution.

V. FORMAT FOR CONCEPTUAL PRO

A. Description

required or desirable. A Conceptual Prope 1 atain the following information: (i)

proposer’s qualifications g [ j naracteristics, (iii) project financing
and estimate of const ts (iv) ant| pated publfc support or opposition, or both,

(v) project benefit ag [ additional information as the City may

mepts of the Acts.

Introduction

Among other information, the Introduction should address the criteria by which the City
must evaluate the proposed project to determine if it is a "Qualifying Project" under the
Acts, identify how the proposed project serves the public purposes of the Acts, and
whether or not the use of competitive negotiation as a method of procurement can be
authorized.

19



TAB 1. Qualification and Experience

Identify the legal structure of the firm or consortium of firms making the proposal.
Identify the organizational structure for the project, the management approach

and how each entity and major subcontractor in the structure fits into the overall
team.

Describe the experience of the firm or consortium of firms making the proposal
and the key principals involved in the proposed project i ing the length of
time in business, business experience, public sector e

guarantees and warranties.

Provide the names, addresses, email of
persons within the firm or consortium of fi r further
information.

Provide the address, telephont e of a specific contact

person for an entity, or entities,
primary members of the consorti
These references should include:

ium of firms, or
ilar project or projects.

ost fecent Securities and Exchange Commission 10-K
ch reports have been filed.

participation y transaction arising from or in connection to the project
pursuant to The Virginia State and Local Government Conflict of Interest Act
(Virginia Code § 2.2-3100 et seq.).

Include any planned participation by small, women-owned, or minority-owned
businesses during project development and implementation.

20



TAB 2. Project Characteristics

Provide a description of the project, including the conceptual design. Describe
the proposed project in sufficient detail so that the type and intent of the project,
the location, and the communities that may be affected are clearly identified.
Include a description of any components, planned initially or for the future, that
are expected to generate revenue for the project or the proposer.

intends to request the City to condemn.

Include a list of all federal, state and |

Identify any anticipated advers environmental impacts of
the project. Specify the strategi€S wn impacts of the
project.

Identify the projectee iti [ ine'environmental impacts of the
project.

ated to ownership, legal liability, law enforcement and
t and the existence of any restrictions on the City's or the

Provide information relative to phased or partial openings of the proposed project
prior to completion of the entire work.

TAB 3. Project Financing

Provide a preliminary estimate and estimating methodology of the cost of the
work by phase and/or segment (e.g. planning, design, construction).

21



Submit a plan for the development, financing and operation of the project
showing the anticipated schedule on which funds will be required. Describe the
anticipated costs of and proposed sources and uses for such funds.

Include a list and discussion of assumptions (user fees, tolls, usage rates)
underlying all major elements of the plan.

Identify the proposed risk factors and methods for dealing with these factors.

Identify any local, state or federal resources that the pr@poser ctontemplates
requesting for the project. Describe the total commj (financial, services,
property, etc.), if any, expected from governmen nd the timing of any
anticipated commitment.

Provide financial information which indica ' jal stability and
ability to finance the project.

Include a description and analysis (cost/benefityi@X, etC.) to demonStrate the
project’s financial feasibility.

TAB 4. Public Support, Project Be

Identify any'a blic support oRepposition, as well as any anticipated
ition for thg j

ignificant benefits to the community, region or state,
venefits to the economic condition of the City and whether

Address proje€t compatibility with the City's master plan, local comprehensive
plans, local infrastructure development plans, the capital improvements plan or
other government spending plan.

22



V. FORMAT FOR DETAILED PROPOSALS.

A.

Description and Required Information

If the City decides to proceed to the detailed phase of review with one or more
proposals, it shall specify any particular deliverables it will require in the Detailed

Proposals.

In addition, the following information should be provided by the proposer

unless waived by the City:

1.

A topographical map (1:2,000 or other appropri
location of the proposed project;

scale) depicting the

A list of public or private utility facilities, i
Quialifying Project and a statement o
accommodate such crossings;

A statement and strategy setting f

property. The statement must inclu

known, of the current owners of the sub roperty as well as a list of
ser i e City to condemn;

should be demonstrated through resolution of official bodies, minutes of
meetings, letters, or other official communications.

Demonstration of consistency with appropriate local comprehensive or
infrastructure development plans or indication of the steps required for
acceptance into such plans.

Identification of any known conflicts of interest or other disabilities that

23



may impact the City's consideration of the proposal, including the
identification of any persons known to the proposer who would be
disqualified from participation in any transaction arising from or in
connection to the project pursuant to The Virginia State and Local
Government Conflict of Interest Act (Code of Virginia § 2.2-3100 et seq.).

10. Additional material and information as the City may reasonably request.

V1. PROPOSAL EVALUATION AND SELECTION CRIT

The City will consider the following factors in the evalu ction of proposals
at all phases of its review, however, any weighting i ion is subject to
the sole discretion of the City:

A. Qualifications and Experience

»ded, and structtired in a
manner which will clearly enable the team to ete the proposed project?

1. Experience with Simil3
Have members of this team pre

possess the nee
successfully ¢

guipment, and technical resources to
the team and/or member firms have
itments that may inhibit success and

as léad on the project? Does the organization of the team
out approach to managing the project? Is there an
in place between members?

4, Proje anager's Experience

Is a Project Manager identified, and does this person work for the principal firm?
If not, is there a clear definition of the role and responsibility of the Project
Manager relative to the member firms? Does the Project Manager have
experience leading this type and magnitude of project?

5. Management Approach

Have the primary functions and responsibilities of the management team been
identified? Have the members of the team developed an approach to facilitate
communication among the project participants? Has the firm adequately
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described its approach to communicating with and meeting the expectations of
the City?

0. Financial Condition

Is the financial information submitted on the firms sufficient to determine the
firms' capability to fulfill their obligations described in the project proposal?

7. Project Ownership
Does the proposal identify the proposed ownership arra
of the project and indicate assumptions on legal liabiliti
during each phase of the project?

ents for each phase

8. Participation of Small Businesses a [ wned by Women
and Minorities

What is the level of commitment by the p

women-owned business enterprises in [ roject?

9. Competitive Bidding
To what extent have adequate and transparen
adopted by the proposer to maXimize competitive

urement policies been
ing opportunities for

Dlic purpose as required by the Acts? Is

ail to determine the type and size of the

roject'completion clearly outlined? Is the proposed
iven the scope and complexity of the project? Does the

Does the proposer present a reasonable statement setting forth plans for
operation of the facility?

4, Technology

Is the proposal based on proven technology? What is the degree of technical
innovation associated with the proposal? Will the knowledge or technology
gained from the project benefit other areas of the state or nation, as well as the
City? Does the technology proposed maximize interoperability with relevant local
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and statewide technology? Can the proposed project upgrade relevant local
technology?

5. Conforms to Laws, Regulations, and Standards

Is the proposed project consistent with applicable state and federal statutes and
regulations, or reasonably anticipated modifications of state or federal statutes,
regulations or standards? Does the proposed design meet appropriate state and
federal standards?

6. Federal Permits
Is the project outside the purview of federal oversig
of federal involvement or permitting?

il it require some level

environmental statutes and regulation
applicable state environmental standards®
address or improve air quality conformity?

ere a mitigation plan
needed to avoid those

hich the private operator proposes to
e facility? Does the statement include:

Project Financing
Has the proposer provided a financial plan and financial guarantees which will
allow for access to the necessary capital to finance the facility?

1. Financing

Did the proposer demonstrate evidence of its ability and commitment to provide
sufficient equity in the project as well as the ability to obtain the other necessary
financing?
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2. Financial Plan

Does the financial plan demonstrate a reasonable basis for funding project
development and operations? Are the assumptions on which the plan is based
well defined and reasonable in nature? Are the plan's risk factors identified and
dealt with sufficiently? Are the planned sources of funding and financing
realistic? Does the proposer make a financial contribution to the project?

3. Estimated Cost
Is the estimated cost of the facility reasonable in relati
projects? The final determination will depend, to a
analysis.

o the cost of similar
xtent, on a cost/benefit

4, Life Cycle Cost Analysis

Does the proposal include an appropriat ojected rate
of return and life-cycle cost estimate of ili

5. Business Objective

Public Support
Has the proposer g

oject may have on those needs? Is there a
p work with the City? Have all affected local jurisdictions
n statement of the extent of their support for the project?

What strategi@s are proposed to involve local and state elected officials in
developing the project? What level of community involvement has been
identified for the project? Is there a clear strategy for informing, educating and
obtaining community input through the development and life of the project?
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E. Project Compatibility
Is the proposed project compatible with the City's master plan, local
comprehensive plans, local infrastructure development plans, the capital
improvements budget or other government spending plans?

1. Compatibility with the Existing Transportation System

Does the project propose improvements that are compatible with the present and
planned transportation system? Does the project provide continuity with existing
and planned state and local facilities?

2. Fulfills Policies and Goals
Does the proposed project help achieve perform

3. Enhance Community-Wide Tr

4, Consistency with Loc Transportation Plans

state transportation plans? If no
consistency with such plans?

5. Economi

Will the propg@Se ' ity’s, the region’s and the state's
economic deve gfforts? s the prgject critical to attracting or maintaining

i e City or region, consistent with stated

and cable television providers, that may be affected
addressed? If a transportation project, are all proposed
other transportation facilities, the communities that may be

affected, &
identified?

ViIl. COMPREHENSIVE AGREEMENT.

A. Description and Terms
Prior to acquiring, designing, constructing, improving, renovating, expanding, equipping,

operating, implementing and/or installing, a Qualifying Project the proposer(s) selected
must enter into a comprehensive agreement with the City. Each Comprehensive
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Agreement shall define the rights and obligations of the City and the selected proposer
with regard to the project. The terms of the Comprehensive Agreement shall include
but not be limited to:

1.

10.

11.

The delivery of maintenance, performance and payment bonds or letters
of credit in connection with any acquisition, design, construction,
improvement, renovation, expansion, equipping, maintenance, operation,
implementation or installation of the Qualifying Project, in the forms and
amounts satisfactory to the City;

The performance milestones that will be requi f the proposer.

The design, construction, operation i e standards with
which the proposer must comply.

The review and approval of
Project by the City if the plans a
standard conditions;

The rights of the Cit alifying Project to ensure
compliance with the Comp

The procedures by and conditions under which the City will exercise its
power of eminent domain.

The terms under which the proposer and/or operator will reimburse the
City for services provided;

The events that will constitute default by the proposer, the proposer’s
rights to notice and cure and the remedies available to the City.
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12.

13.

14.

15.

16.

17

18.

19.

20.

21.

The events that will constitute default by the City, the City's rights to notice
and cure and the remedies available to the proposer.

The rights and remedies of any lender with respect to the proposer’s
defaults and the City’s remedies.

The policy and procedures that will govern the rights and responsibilities

Comprehensive Agreement is terminated or thes€”is a material default by
ns governing

The mechanism by which
payments, if any, may be e p.time'to time upon agreement of
the parties. et at a level that are the same

2r and/or operator shall make a schedule of the current
asepayments available to any member of the public

ations according to reasonable categories for assessment
ees may be made.

The t€ and conditions under which the City may contribute financial, or
other, g@sources, if any, for the Qualifying Project; and

The conditions under which the proposer may assign its rights under the
Comprehensive Agreement.

The obligation of the operator to maintain records, to allow inspection and
audit and to provide regular reports to the City.

Other requirements of the Acts

30



Any changes in the terms of the Comprehensive Agreement as may be agreed upon by
the parties from time to time shall be added to the Comprehensive Agreement by written
amendment.

31



Appendix A

The Public-Private Transportation Act of 1995

Code of Virginia, 1950, As Amended
8 56-556. Title.

This chapter may be cited asthe " Public-Private Transportation A
(1994, c. 855; 1995, c. 647.)

§ 56-557. Definitions.

As used in this chapter, unless the context requires a di

"Private entity" means/any natural person, corporation, limited liability company, partnership,
joint venture or other private business entity.

"Public entity" means the Commonwealth and any agency or authority thereof, any county, city
or town and any other political subdivision of any of the foregoing, but shall not include any
public service company.

"Qualifying transportation facility” means one or more transportation facilities acquired,
constructed, improved, maintained and/or operated by a private entity pursuant to this chapter.
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"Responsible public entity" means a public entity that has the power to acquire, construct,
improve, maintain and/or operate the applicable transportation facility.

"Revenues’ means the user fees and/or service payments generated by a qualifying transportation
facility.

"Service contract” means a contract entered into between a public entity and the operator
pursuant to § 56-561 of this chapter.

"Service payments' means payments to the operator of a qualifyin
pursuant to a service contract.

sportation facility

"State” means the Commonweslth of Virginia

"Transportation facility" means any road, bridge, tu
facility, vehicle parking facility, port facility or s
transportation of persons or goods, together with‘an [ operate the
transportation facility.

"User fees" mean the rates, fees or other
trangportation facility for use of all or ap ifyi rtation facility pursuant
to the comprehensive agreement.

(1994, c. 855; 1995, c. 647;

§ 56-558. Policy.

3. Authorizing private gntities to acquire, construct, improve, maintain, and/or operate one or
more transportation facilities may result in the availability of such transportation facilities to the
public in a more timely or less costly fashion, thereby serving the public safety and welfare.

B. An action, other than the approval of the responsible public entity under § 56-560 of this
chapter, shall serve the public purpose of this chapter if such action facilitates the timely
acquisition or construction of or improvement to a qualifying transportation facility or the
continued operation of a qualifying transportation facility.
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C. Itistheintent of this chapter, among other things, to facilitate to the greatest extent possible,
the pooling and funding mechanisms of the Intermodal Surface Transportation Efficiency Act of
1991, and any successor legidation, to the end that transportation financing be expanded and
accelerated to improve and add to the convenience of the public, and such that public and private
entities may have the greatest possible flexibility in contracting with each other for the provision
of the public services which are the subject of this chapter.

D. This chapter shall be liberally construed in conformity with the purposes hereof.

(1994, c. 855; 1995, c. 647.)

§ 56-559. Prerequisite for operation.

Any private entity seeking authorization under this cl
maintain and/or operate a transportation facility i
public entity under § 56-560. Such private entity
approval pursuant to subsection A of 8§ 56-560 or the r
proposals pursuant to subsection B of § 56-560.

(1994, c. 855; 1995, c. 647.)

shall be accompani€d b
responsible public entity W ation facility or facilities that the private
entity proposesie 1ali ili

3. The projected tota
date for acquisition of
facility or facilities,

cle cost of the transportation facility or facilities and the proposed
the beginning of construction of, or improvements to the transportation

4. A statement setting forth the method by which the operator proposes to secure al property
interests required for the transportation facility or facilities. The statement shall include: (i) the
names and addresses, if known, of the current owners of the property needed for the
trangportation facility or facilities, (ii) the nature of the property interests to be acquired, and (iii)
any property that the responsible public entity is expected to be requested to condemn;



5. Information relating to the current transportation plans, if any, of each affected local
jurisdiction;

6. A list of al permits and approvals required for acquisition or construction of or improvements
to the transportation facility or facilities from local, state, or federal agencies and a projected
schedule for obtaining such permits and approvals,

7. A ligt of public utility facilities, if any, that will be crossed by the transportation facility or
facilities and a statement of the plans of the operator to accommodate crossings;

8. A statement setting forth the operator's general plans for fin d operating the
transportation facility or facilities;

9. The names and addresses of the persons who may be
concerning the request; and

10. Such additional material and information as the r
request.

B. The responsible public entity may reqt e entities for the acquisition,
construction, improvement and/or operatio he responsible public
entity shall not charge a fee to cover the costs i i , and evaluating proposals
received in response to such requests.

ermine that the acquisition, construction,
facility or facilities as a qualifying

facility or facilities, a xsonable and compatible with the state transportation plan and with the
local comprehensive plan or plans,

3. The estimated cost of the transportation facility or facilities is reasonable in relation to similar
facilities, and

4. The private entity's plans will result in the timely acquisition or construction of or
improvements to the transportation facility or facilities or their more efficient operation.
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In evaluating any request, the responsible public entity may rely upon internal staff reports
prepared by personnel familiar with the operation of similar facilities or the advice of outside
advisors or consultants having relevant experience.

D. The responsible public entity may charge a reasonable fee to cover the costs of processing,
reviewing and evaluating the request submitted by a private entity pursuant to subsection A,
including without limitation, reasonable attorney's fees and fees for financial and other necessary
advisors or consultants.

E. The approval of the responsible public entity shall be subject to
into a comprehensive agreement with the responsible public enti

F. In connection with its approval of the operation of the trg ty or facilitiesasa
qualifying transportation facility, the responsible public date for the
acquisition of or the beginning of construction of or |

In addition to any authority otherwise confer entity may contract with an
operator for transportation sepv g trangportation facility in
exchange for such servi as such public entity may deem
appropriate.

8 56-563. Affected sdictions.

A. Any private entity requesting approval from, or submitting a proposal to, a responsible public
entity under 8 56-560 shall notify each affected local jurisdiction by furnishing a copy of its
request or proposal to each affected local jurisdiction.

B. Each affected local jurisdiction that is not a responsible public entity for the respective
qualifying transportation facility shall, within sixty days after receiving such notice, submit any
comments it may have in writing on the proposed qualifying transportation facility to the
responsible public entity and indicating whether the facility is compatible with the local
comprehensive plan.
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(1994, c. 855; 1995, c. 647.)
§ 56-564. Dedication of public property.

Any public entity may dedicate any property interest that it has for public use as a qualified
transportation facility if it finds that so doing will serve the public purpose of this chapter. In
connection with such dedication, a public entity may convey any property interest that it has,
subject to the conditions imposed by general law, to the operator, subject to the provisions of this
chapter, for such consideration as such public entity may determine. T orementioned
consideration may include, without limitation, the agreement of the@peratorto operate the
qualifying transportation facility.

(1994, c. 855; 1995, c. 647.)

§ 56-565. Power s and duties of the operator.

form of organization as the operator and shall have the acquire, construct, improve or
operate the qualifying transportation facility and impose u and/or enter into service
contracts in connection with the use theré ay be imposed by the
operator on any free road, bridge, tunnel of € : ipterstate highway,
bridge, tunnel or overpass is reconstructed t [ '

B. The operator may own, | or operate the qualifying
transportation facility

C. Any financing ofthe may be in such amounts and upon such
terms and conditions as may e dg ine erator. Without limiting the generality of
the foregoing Jdheepe Or other securities or obligations, enter into

E. In operating the qualftying transportation facility, the operator may:

1. Make classifications according to reasonable categories for assessment of user fees; and

2. With the consent of the responsible public entity, make and enforce reasonable rules to the
same extent that the responsible public entity may make and enforce rules with respect to a
similar transportation facility.

F. The operator shall:
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1. Acquire, construct, improve, maintain and/or operate the qualifying transportation facility in a
manner that meets the engineering standards of the responsible public entity for transportation
facilities operated and maintained by such responsible public entity, al in accordance with the
provisions of the comprehensive agreement;

2. Keep the qualifying transportation facility open for use by the members of the public at all
times after itsinitial opening upon payment of the applicable user fees, except when exempted
by § 33.1-252, and/or service payments; provided that the qualifying transportation facility may
be temporarily closed because of emergencies or, with the consent of onsible public
entity, to protect the safety of the public or for reasonable constructi '
procedures;

(1994, c. 855; 1995, c. 647; 2002, c. 593!
§ 56-566. Compr ehensive agr eement.

A. Prior to acqui ri ng, const

3. Inspection of ca
responsible public e
the responsible public ¢

ctiogfof or improvements to the qualifying transportation facility by the
Y ensure that they conform to the engineering standards acceptable to

4. Maintenance of a policy or policies of public liability insurance (copies of which shall be filed
with the responsible public entity accompanied by proofs of coverage), self-insurance, in form
and amount satisfactory to the responsible public entity and reasonably sufficient to insure
coverage of tort liability to the public and employees and to enable the continued operation of the
qualifying transportation facility;
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5. Monitoring of the maintenance practices of the operator by the responsible public entity and
the taking of such actions as the responsible public entity finds appropriate to ensure that the
qualifying transportation facility is properly maintained;

6. Reimbursement to be paid to the responsible public entity for services provided by the
responsible public entity;

7. Filing of appropriate financial statements on a periodic basis;

9. The date of termination of the operator's authority and duti is chapter and dedication
to the appropriate public entity.

the comprehensive agreement. A copy of any service cO
public entity. A schedule of the current user fe&e shall be

hall De filed with the responsible
available by the operator to any

member of the public on request. In nega S section, the parties shall
establish fees that are the same for person: e gonditions and that will
not materially discourage use of the qualify

comprehensive agreement or any amendmen e conclusive evidence that
the user fees provided for thetel

comprehensive agreemel addition to, or in lieu of, service
payments.

C.Inthe comprehensve agreemer A iblgipublic entity may agree to make grants or
loans to the :

and may | onditions that the responsible public entity determines
serve the pub chapter. Without limitation, the comprehensive agreement may
contain provisio ieh the responsible public entity agrees to provide notice of default

financing for the qua g transportation facility. The comprehensive agreement may contain
such other lawful termg'and conditions to which the operator and the responsible public entity
mutually agree, including, without limitation, provisions regarding unavoidable delays or
provisions providing for aloan of public funds to the operator to acquire, construct, improve,
maintain and/or operate one or more qualifying transportation facilities.

E. The comprehensive agreement shall provide for the distribution of any earnings in excess of

the maximum rate of return as negotiated in the comprehensive agreement. Without limitation,
excess earnings may be distributed to the Commonwealth's transportation trust fund, to the
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responsible public entity, or to the operator for debt reduction or they may be shared with
affected local jurisdictions.

F. Any changes in the terms of the comprehensive agreement, as may be agreed upon by the
parties from time to time, shall be added to the comprehensive agreement by written amendment.

(1994, c. 855; 1995, c. 647.)

8 56-567. Federal, state and local assistance.

The responsible public entity may take any action to obtain f r local assistance for a
qualifying transportation facility that serves the public purpo
any contracts required to receive such federal assistanc
agency, any funds received from the state or federal
instrumentality thereof shall be subject to appropri
responsible public entity may determine that it [ ose of this chapter for all or
any portion of the costs of a qualifying transportation f e paid, directly or indirectly,
from the proceeds of a grant or loan made by the local, st ederal government or any
agency or instrumentality thereof.

(1994, c. 855; 1995, c. 647.)

public’entity may exexcise any or all of the following remedies:

1. The responsible publiC entity may elect to take over the transportation facility or facilities and
in such case it shall succeed to all of the right, title and interest in such transportation facility or
facilities, subject to any liens on revenues previousy granted by the operator to any person
providing financing therefor and the provisions of subsection C below.

2. Any responsible public entity having the power of condemnation under state law may exercise
such power of condemnation to acquire the qualifying transportation facility or facilities.
Nothing in this chapter shall be construed to limit the exercise of the power of condemnation by
any responsible public entity against a qualifying transportation facility after the entry by the
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Commission of afinal declaratory judgment order pursuant to subsection A above. Any person
that has provided financing for the qualifying transportation facility, and the operator, to the
extent of its capital investment, may participate in the condemnation proceedings withthe
standing of a property owner.

3. The responsible public entity may terminate the comprehensive agreement and exercise any
other rights and remedies which may be available to it at law or in equity.

C. In the event the responsible public entity elects to take ov
pursuant to subsection B 1 of this section, the responsible pu i acquire, construct,
improve, operate and maintain the transportation facili
comply with any service contracts as if it were the 0 . subject to a
lien shall be collected for the benefit of, and paid ' ]
appear, to the extent necessary to satisfy the op
the maintenance of reserves and such liens shall be corr gly teduced and, When paid off,
released Before any payments to, or for the beneflt of, sec arties, the responsible public

facility or facilities, including compensatic s
operating and maintaining the qualifying trahsportalion
after al payments for operation and maintena ’

to, or for the benefit of, secured parties, have beengnade, snallbe paid to the operator, subject to

the negotiated maximu 10 receive sich payment, if any, shall be
considered just compgfigation fo transportation facility or facilities. The full faith and credit
of the responsible pdb secure any financing of the operator by
the election to take over t sportatigi facility. Assumption of operation of the
qualifying trags he responsible public entity to pay any

pator, the responsible public entity may exercise any power of
condemnation that it der law for the purpose of acquiring any lands or estates or interests
therein to the extent that the responsible public entity finds that such action serves the public
purpose of this chapter. Any amounts to be paid in any such condemnation proceeding shall be
paid by the operator.

B. Except as provided in subsection A of this section, until the Commission has entered a final

declaratory judgment order under subsection A of § 56-568, the power of condemnation may not
be exercised against a qualifying transportation facility.
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C. After the entry of such final order by the Commission, any responsible public entity having
the power of condemnation under law may exercise such power of condemnation as provided in
subsection B 2 of § 56-568 in lieu of, or at any time after taking over the transportation facility
pursuant to subsection B 1 of § 56-568.

(1994, c. 855; 1995, C. 647.)

§ 56-570. Utility crossings.

The operator and each public service company, public utility, rai and cable television
provider, whose facilities are to be crossed or affected shall ¢ with the other in
planning and arranging the manner of the crossing or relocati ities. Any such entity

possessing the power of condemnation is hereby expr in connection
with the moving or relocation of facilities to be cro ifyi ation facility

or that must be relocated to the extent that such m
desirable by construction of or improvements to the
shall be construed to include construction of or improv orary facilities for the

purpose of providing service during the period of constru r improvement. Any amount to
be paid for such crossing, construction, i

cable television provider not be able to agre s ng or relocation, the
Commission may determine the manner in ‘ ocation is to be accomplished
and any damages due arising,eut of the crossi

such crossing or relocation, hear
) e arecommendation to the Commission. In
such a case, the cos the operator.

A. All po [ morwvealth and of each affected local jurisdiction, shall have
the same powers jurisdi within the limits of such qualifying transportation facility as

jurisdiction. This aut does not extend to the private offices, buildings, garages and other
improvements of the opérator to any greater degree than the police power extends to any other
private buildings and improvements.

B. To the extent the transportation facility is a road, bridge, tunnel, overpass or similar
transportation facility for motor vehicles, the traffic and motor vehicle laws of the
Commonwealth or, if applicable, any local jurisdiction shall be the same as those applying to
conduct on similar transportation facilities in the Commonwealth or such local jurisdiction.
Punishment for offenses shall be as prescribed by law for conduct occurring on similar
transportation facilities in the Commonweslth or such local jurisdiction.
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(1994, c. 855; 1995, c. 647.)

§ 56-572. Dedication of assets.

The responsible public entity shall terminate the operator's authority and duties under this
chapter on the date set forth in the comprehensive agreement. Upon termination, the authority
and duties of the operator under this chapter shall cease, and the qualifying transportation facility
shall be dedicated to the responsible public entity or, if the qualifying ortation facility was
initially dedicated by an affected local jurisdiction, to such affect isdiction for public
use.

(1994, c. 855; 1995, C. 647.)

§ 56-573. Sovereign immunity.

Nothing in this chapter shall be construed as or deemed@
the Commonwealth, any responsible public entlty or any
or employee thereof with respect to the p i
qualifying transportation facility or its opera S
the qualifying transportation facility with a (he pasportation ragity. Counties, cities and
towns in which a qualifying transportation fa ’ shal | jossess sovereign immunity
with respect to its constructigr,and operation.

jjer of the sovereignimmunity of
ed local jurisdiction or any officer

(1994, c. 855; 1995,

§ 56-573.1. Procur ement®

2. A responsible publigientity may enter into a comprehensive agreement in accordance with
procedures adopted by it that are consistent with the procurement of "other than professional
services' through competitive negotiation as defined in § 2.2-4301 and subsection B of § 2.2-
4310. Such responsible public entity shall not be required to select the proposal with the lowest
price offer, but may consider price as one factor in evaluating the proposals received. A
responsible public entity shall proceed in accordance with the procedures adopted by it pursuant
to subdivision 1 unless it determines that proceeding in accordance with the procedures adopted
by it pursuant to this subdivision is likely to be advantageous to the responsible public entity and
the public, based on (i) the probable scope, complexity, or urgency of a project or (ii) risk
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sharing, added value, an increase in funding, or economic benefit from the project that would not
otherwise be available. When the responsible public entity determines to proceed according to
the procedures adopted by it pursuant to this subdivision, it shall state the reasons for its
determination in writing. If a state agency is the responsible public entity, the approval of the
Secretary of Transportation shall be required before the comprehensive agreement is signed.

3. Comprehensive agreements for maintenance or asset management services for a transportation
facility that is a highway, bridge, tunnel or overpass, and any amendment or change order thereto
that increases the highway lane- miles receiving services under such eement shall be
procured in accordance with procedures that are consistent with pr through
"competitive sealed bidding" as defined in § 2.2-4301 and sub of § 2.2-4310.
Furthermore, such contracts shall be of a size and scope to en imum competition and

original construction, reconstruction, or improvefmen i apter 22 (8
56-556 et seq.) of Title 56.

phases or aspects of the comprehensive ag L
make available, upon request, procurement ¥e 8 2.2-4342.
6. Nothing in this section s

other than competitive ne . ith the Vi#eginia Public Procurement Act (8
2.2-4300 et seq.).

(1995, c. 647.)
8 56-574. Preservatiop’of the Virginia Highway Corporation Act of 1988.

Nothing in this chapter shall be construed to repeal or change in any manner the Virginia
Highway Corporation Act of 1988, as amended (8 56-535 et seq.). Nothing in the Virginia
Highway Corporation Act of 1988, as amended, shall apply to qualifying transportation facilities
undertaken pursuant to the authority of this chapter.

(1994, c. 855; 1995, c. 647.)




Appendix B

The Public-Private Education Facilities and | nfrastructure Act of 2002

Code of Virginia, 1950, As Amended
Chapter 22.1 - The Public-Private Education Facilitiesand Infrastructure Act of 2002

§ 56-575.1. Definitions.
As used in this chapter, unless the context requires a differ

"Affected local jurisdiction” means any county, city or i rtion of a
qualifying project is located.

"Commission” means the State Corporation Co

"Comprehensive agreement” means the comprehensive ent between the operator and the
responsible public entity required by §

"Lease payment” means any form of paymel [ apublic entity to the
operator for the use of a qualifying project

Materia default” means a mance of its duties under
subsection E of § 56-57 ate servicedo the public from a qualifying
project

"Operator" means the pr al entity that is responsible for any and al
of the stages of ag allfyln ereof, |nclud|ng () ach|S|t|on (ii) design,
(iii) constr | (v) renovatton, (vi) expansion, (vii) equipping, (Viii)

maint (i z [ smentation, and (xi) installation.

Private corporation, limited liability company, partnership
joint vent

"Public entity" onwealth and any agency or authority thereof, any county, city
or town and any o I subdivision of the Commonwealth or any regional entity that

"Qualifying project” means (i) any education facility, including, but not limited to a school
building, any functionally related and subordinate facility and land to a school building
(including any stadium or other facility primarily used for school events), and any depreciable
property provided for use in a school facility that is operated as part of the public school system
or as an ingtitution of higher education; (ii) any building or facility for principal use by any
public entity; (iii) any improvements, together with equipment, necessary to enhance public
safety and security of buildings to be principally used by a public entity; (iv) utility and
telecommunications and other communications infrastructure; (v) arecreationa facility; or (vi)
technology infrastructure, including, but not limited to, telecommunications, automated data
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processing, word processing and management information systems, and related information,
equipment, goods and services.

"Responsible public entity" means a public entity that has the power to acquire, design,
construct, improve, renovate, expand, equip, maintain, operate, implement, or install the
applicable qualifying project.

"Revenues’ means user fees, lease payments, or other service payments generated by a
qualifying project.

"Service contract” means a contract entered into between a public
pursuant to § 56-575.5.

y and'the operator

"Service payments' means payments to the operator of a i ursuant to a service
contract.

"State”" means the Commonwealth of Virginia

"User fees' mean the rates, fees or other charges imp
for use of all or a portion of such qualifying project pur
pursuant to § 56-575.9.

(2002, c. 571; 2003, c. 1034.)

the comprehensive agreement

§ 56-575.2. Declaration of public purpose.
A. The General Assembl

expansion, equipping, Me entation, or installation of education
facilities, technology infra : : [

3. There are ina ate resourges to develop new education facilities, technology infrastructure
and other public i structuf€ and government facilities for the benefit of citizens of the
Commonwealth, and't s demonstrated evidence that public-private partnerships can meet
these needs by improving the schedule for delivery, lowering the cost, and providing other

benefits to the public;

4. Financia incentives exist under state and federal tax provisions that promote public entities to
enter into partnerships with private entities to develop qualifying projects; and

5. Authorizing private entities to acquire, design, construct, improve, renovate, expand, equip,
maintain, operate, implement, or install one or more qualifying projects may result in the
availability of such projects to the public in amore timely or less costly fashion, thereby serving
the public safety, benefit, and welfare.
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B. An action under 8§ 56-575.4 shall serve the public purpose of this chapter if such action
facilitates the timely acquisition, design, construction, improvement, renovation, expansion,
equipping, maintenance, operation, implementation, or installation of qualifying projects.

C. Itistheintent of this chapter, among other things, to facilitate the bond financing provisions
of the Economic Growth and Tax Relief Reconciliation Act of 2001 or other similar financing
mechanisms, private capital and other funding sources that support the acquisition, design,
construction, improvement, renovation, expansion, equipping, maintenance, operation,
implementation, or installation of qualifying projects, to the end that financing for qualifying
projects be expanded and accel erated to improve and add to the con of the public, and
such that public and private entities may have the greatest possib ibility in contracting with
each other for the provision of the public services that are the '

improve, renovate, expand, equip, maint or install a qualifying project
shall first obtain approval of the responsib 575.4. Such private entity
may initiate the approval process by requ tbsection A of § 56-575.4
or the responsible public entity may request pro pursuant to subsection B of

§56-575.4.

B. Any facility, buildig i ament included in a proposal as a part of a

8§ 56-575.4. Approval of qualifying projects by the responsible public entity.

A. A private entity may request approval of a qualifying project by the responsible public entity.
Any such request shall be accompanied by the following material and information unless waived
by the responsible public entity:

1. A topographic map (1:2,000 or other appropriate scale) indicating the location of the
qualifying project;
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2. A description of the qualifying project, including the conceptua design of such facility or
facilities or a conceptual plan for the provision of services or technology infrastructure, and a
schedule for the initiation of and completion of the qualifying project to include the proposed
major responsibilities and timeline for activities to be performed by both the public and private
entity;

3. A statement setting forth the method by which the operator proposes to secure any necessary
property interests required for the qualifying project. The statement shall include: (i) the names
and addresses, if known, of the current owners of the property needed f@k the qualifying project,
(ii) the nature of the property interests to be acquired, and (iii) any hat the responsible
public entity expects it will be requested to condemn;

4. Information relating to the current plans for development
infrastructure to be used by a public entity that are simil
proposed by the private entity, if any, of each affected

8. The names and addresses : ed for further information
concerning the request;

agreement pursuant to § 56 30y and circumstances for changes to such
user fees, | YV ents over time; and

C may request proposals or invite bids from private entities for the
acquisition, design , Improvement, renovation, expansion, equipping, maintenance,

C. The responsible pulie’entity may grant approval of the acquisition, construction,
improvement, renovation, expansion, maintenance, operation, implementation, or installation of
the education facility, technology infrastructure or other public infrastructure or government
facility needed by a public entity as a qualifying project, or the design or equipping of a
qualifying project so acquired, constructed, improved, renovated, expanded, maintained,
operated, implemented, or installed, if the responsible public entity determines that the project
serves the public purpose of this chapter. The responsible public entity may determine that the
acquisition, design, construction, improvement, renovation, expansion, equipping, maintenance,
operation, implementation, or installation of the qualifying project as a qualifying project serves
such public purpose if:
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1. Thereisapublic need for or benefit derived from the qualifying project of the type the private
entity proposes as a qualifying project;

2. The estimated cost of the qualifying project is reasonable in relation to smilar facilities; and

3. The private entity's plans will result in the timely acquisition, design, construction,
improvement, renovation, expansion, equipping, maintenance, operation, implementation, or
installation of the qualifying project.

In evaluating any request, the responsible public entity may rely upond al staff reports
prepared by personnel familiar with the operation of similar faciliti ice of outside
advisors or consultants having relevant experience.

D. The responsible public entity may charge areasonable f sts of processing,
reviewing and evaluating the request, including without M [ torney's fees and

ority, if any, otherwise possessed by the
pact the debt capacity of the

erwise conferred by law, any public entity may contract with an
rvices to be provided as part of a qualifying project in exchange for
fl other consideration as such public entity may deem appropriate.

operator for the de
such service payments

(2002, c. 571.)
§ 56-575.6. Affected local jurisdictions.

A. Any private entity requesting approval from, or submitting a proposal to, a responsible public
entity under 8 56-575.4 shall notify each affected local jurisdiction by furnishing a copy of its
request or proposal to each affected local jurisdiction.
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B. Each affected local jurisdiction that is not a responsible public entity for the respective
qualifying project shall, within sixty days after receiving such notice, submit any comments it
may have in writing on the proposed qualifying project to the responsible public entity and
indicate whether the facility is compatible with the local comprehensive plan, local infrastructure
development plans, the capital improvements budget, or other government spending plan. Such
comments shall be given consideration by the responsible public entity prior to entering a
comprehensive agreement pursuant to 8§ 56-575.9 with a private entity.

(2002, c. 571.)

§ 56-575.7. Dedication of public property.

Any public entity may dedicate any property interest, includi vements, and tangible
persona property, that it has for public use in a qualifyin j
serve the public purpose of this chapter by minimizin
public entity or reducing the delivery time of aqualj
dedication, a public ertity may convey any prop
imposed by general law, to the operator subject to the
consideration as such public entity may determine. The
include, without limitation, the agreemeR

(2002, c. 571.)

entioned consideration may
e the qualifying project.

A. The operator shall havé'al y to a private entity having the same
2 the power to acquire, design, construct,
ipaplement, or install the qualifying project

0ject may be in such amounts and upon such terms and
conditions as ined by the operator. Without limiting the generality of the

iSSue debt, equity or other securities or obligations, enter into sale
d secure any financing with a pledge of, security interest in, or lien
y, including all of its property interests in the qualifying project.

and leaseback transe
on, any or all of its pr@

D. In operating the qualifying project, the operator may:
1. Make classifications according to reasonable categories for assessment of user fees; and

2. With the consent of the responsible public entity, make and enforce reasonable rules to the
same extent that the responsible public entity may make and enforce rules with respect to similar
facilities.

E. The operator shall:
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1. Acquire, design, construct, improve, renovate, expand, equip, maintain, operate, implement, or
install the qualifying project in a manner that is acceptable to the responsible public entity, al in
accordance with the provisions of the comprehensive agreement pursuant to 8 56-575.9;

2. Keep the qualifying project open for use by the members of the public at all times, or as
appropriate based upon the use of the facility, after itsinitial opening upon payment of the
applicable user fees, lease payments, or service payments; provided that the qualifying project
may be temporarily closed because of emergencies or, with the consent of the responsible public
entity, to protect the safety of the public or for reasonable construction @k maintenance
procedures. In the event that a qualifying project is technology infr
limited as determined by the conditions of the comprehensive agr,

3. Maintain, or provide by contract for the maintenance or u ualifying project, if
required by the comprehensive agreement;

F. Nothing shall prohibit an operator of &
for the qualifying project to public or pri

roviding additional services
esponsible public entity so

commitments to the responsible public entit compyehensive agreement as
provided for in § 56-575.9.

jai ntenance, |
R, design, ¢

ormance and payment bonds or letters of credit in connection

struction, improvement, renovation, expansion, equipping,

plementation, or installation of the qualifying project, in the forms
he responsible public entity;

and amounts satisfa

2. Review of plans and specifications for the qualifying project by the responsible public entity
and approval by the responsible public entity if the plans and specifications conform to standards
acceptable to the responsible public entity. This shall not be construed as requiring the private
entity to complete design of a qualifying project prior to the execution of a comprehensive
agreement;

3. Inspection of the qualifying project by the responsible public entity to ensure that the
operator's activities are acceptable to the responsible public entity in accordance with the
provisions of the comprehensive agreement;
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4. Maintenance of a policy or policies of public liability insurance (copies of which shall be filed
with the responsible public entity accompanied by proofs of coverage), self-insurance, in form
and amount satisfactory to the responsible public entity and reasonably sufficient to insure
coverage of tort liability to the public and employees and to enable the continued operation of the
qualifying project;

5. Monitoring of the practices of the operator by the responsible public entity to ensure that the
qualifying project is properly maintained;

6. Reimbursement to be paid to the responsible public entity for servi
responsible public entity;

7. Filing of appropriate financial statements on a periodic basi

material default by the operator. Such policies an overning
assumption of the duties and responsibilities of the 0 entity and
the transfer or purchase of property or other interests o

entity.

pay ments established in the comprehensive agreement as a
source of revenue iRLligw’ Of, service payments.

e responsible public entity may agree to make grants or
amounts received from the federal, state, or local

) t shall incorporate the duties of the operator under this chapter
and may contal erms and conditions that the responsible public entity determines

contain provisions undepiwhich the responsible public entity agrees to provide notice of default
and cure rights for the penefit of the operator and the persons specified therein as providing
financing for the qualifying project. The comprehensive agreement may contain such other
lawful terms and conditions to which the operator and the responsible public entity mutually
agree, including, without limitation, provisions regarding unavoidable delays or provisions
providing for aloan of public funds to the operator to acquire, design, construct, improve,
renovate, expand, equip, maintain, operate, implement, or install one or more qualifying projects.
The comprehensive agreement may also contain provisions where the authority and duties of the
operator under this chapter shall cease, and the qualifying project is dedicated to the responsible
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public entity or, if the qualifying project was initially dedicated by an affected local jurisdiction,
to such affected local jurisdiction for public use.

E. Any changes in the terms of the comprehensive agreement, as may be agreed upon by the
parties from time to time, shall be added to the comprehensive agreement by written amendment.

F. When aresponsible public entity that is not an agency or authority of the Commonwealth
enters into a comprehensive agreement pursuant to this chapter, it shall within 30 days thereafter
submit a copy of the comprehensive agreement to the Auditor of Public Accounts.

(2002, c. 571; 2003, c. 1034.)

8 56-575.10. Feder al, state and local assistance.

assistance for a
any contracts
funds

The responsible public entity may take any action to ob
qualifying project that serves the public purpose of thi
required to receive such assistance. If the respons

subject to appropriation by the General Assembly. The
that it serves the public purpose of this chapter for al or
project to be paid, directly or indirectly,
state, or federal government or any agenc
(2002, c. 571.)

8 56-575.11. Material default; remedies.

e public entity May determine
tion of the costs of a qualifying
t or loan made by the local,

A. In the event of ama pr, the responsible public entity may elect to
assume the responsib of the operater of the qualifying project, and in such case,
it shall succeed to fich qualifying project, subject to any liens
on revenues previously gra tor to any person providing financing thereof.

B. Any regonsible ing the power of condemnation under state law may exercise
such pg qualifying project in the event of a material default
by tia vided financing for the qualifying project, and the
operator jital investment, may participate in the condemnation proceedings

exercise any other rightS,and remedies that may be available to it at law or in equity.

D. The responsible public entity may make or cause to be made any appropriate claims under the
maintenance, performance, or payment bonds; or lines of credit required by subsection A 1 of §
56-575.9.

E. In the event the responsible public entity elects to take over a qualifying project pursuant to
subsection A, the responsible public entity may acquire, design, construct, improve, renovate,
operate, expand, equip, maintain, implement, or install the qualifying project, impose user fees,
impose and collect lease payments for the use thereof and comply with any service contracts as if
it were the operator. Any revenues that are subject to alien shall be collected for the benefit of
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and paid to secured parties, as their interests may appear, to the extent necessary to satisfy the
operator's obligations to secured parties, including the maintenance of reserves. Such liens shall
be correspondingly reduced and, when paid off, released. Before any payments to, or for the
benefit of, secured parties, the responsible public entity may use revenues to pay current
operation and maintenance costs of the qualifying project, including compensation to the
responsible public entity for its services in operating and maintaining the qualifying project. The
right to receive such payment, if any, shall be considered just compensation for the qualifying
project. The full faith and credit of the responsible public entity shall not be pledged to secure
any financing of the operator by the election to take over the qualifyin ject. Assumption of
operation of the qualifying project shall not obligate the responsibl ic entity to pay any
obligation of the operator from sources other thanrevenues.

(2002, c. 571, 2003, c. 1034.)

8§ 56-575.12. Condemnation.

At the request of the operator, the responsible p
condemnation that it has under law for the purpose of
therein to the extent that the responsible public entity fin
purpose of this chapter. Any amounts toe paid in any such
paid by the operator.

(2002, c. 571.)

or interests
such action serves the public
emnation proceeding shall be

§ 56-575.13. Utility crossing

provider, whose fagi ‘ ed shall cooperate fully with the other entity
in planning and arranging )
entity possessingsthe power : ¥eby expressly granted such powersin
connecti oy € [ Cilities to be crossed by the qualifying project or

st be relocated te 8t such moving or relocation is made necessary or desirable

enovation to, or improvements to temporary facilities for

e during the period of construction or improvement. Any amount
struction, moving or relocating of facilities shall be paid for by
he operator and any such public service company, public utility, railroad,
and cable television prowider not be able to agree upon a plan for the crossing or relocation, the
Commission may detefimine the manner in which the crossing or relocation is to be accomplished
and any damages due arising out of the crossing or relocation. The Commission may employ
expert engineers who shall examine the location and plans for such crossing or relocation, hear
any objections and consider modifications, and make a recommendation to the Commission. In
such a case, the cost of the expertsis to be borne by the operator. Such determination shall be
made by the Commission within ninety days of notification by the private entity that the
qualifying project will cross utilities subject to the Commission's jurisdiction.

(2002, c. 571.)

the operator. Sho



§ 56-575.14. Palice powers; violations of law.

All police officers of the Commonwealth and of each affected local jurisdiction shall have the
same powers and jurisdiction within the limits of such qualifying project as they have in their
respective areas of jurisdiction and such police officers shall have access to the qualifying project
at any time for the purpose of exercising such powers and jurisdiction.

(2002, c. 571.)

§ 56-575.15. Sovereign immunity.

Nothing in this chapter shall be construed as or deemed a waiv
the Commonwealth, any responsible public entity or any aff
or employee thereof with respect to the participation in, or any part of the
qualifying project or its operation, including but not limi '
project with any other infrastructure or project. Cou aqualifying
project is located shall possess sovereign immuni i i on, and
operation.

(2002, c. 571.)

sovereign immunity of

§ 56-575.16. Procur ement.

The Virginia Public Procurement Act (8 2.2- and any jAterpretations, regulations, or

procedures adopted by at are consistent with the procurement of "other than professional
services' through competitive negotiation as defined in § 2.2-4301 and subsection B of § 2.2-
4310. Such responsible public entity shall not be required to select the proposal with the lowest
price offer, but may consider price as one factor in evaluating the proposals received. A
responsible public entity shall proceed in accordance with the procedures adopted by it pursuant
to subdivision 1 unless it determines that proceeding in accordance with the procedures adopted
by it pursuant to this subdivision is likely to be advantageous to the responsible public entity and
the public, based on (i) the probable scope, complexity or urgency of the project, or (ii) risk
sharing, added value, an increase in funding or economic benefit from the project that would not
otherwise be available. When the responsible public entity determines to proceed according to

55



the procedures adopted by it pursuant to this subdivision, it shall state the reasons for its
determination in writing. If a state agency is the responsible public entity, the approval of the
responsible Governor's Secretary, or the Governor, shall be required before the responsible
public entity may enter into a comprehensive agreement pursuant to this subdivision.

3. Nothing in this chapter shall authorize or require that a responsible public entity obtain
professional services through any process except in accordance with procedures adopted by it
that are consistent with the procurement of "professional services' through competitive
negotiation as defined in § 2.2-4301 and subsection B of § 2.2-4310.

4. A responsible public entity shall not proceed to consider any r
approval of aqualifying project pursuant to subsection A of 8
public entity has adopted and made publicly available proc
responsible public entity to comply with this chapter. Suchipro
the posting and publishing of public notice of a privategntit
qualifying project pursuant to subsection A of § 56-375.4 and a reasonable ti
determined by the responsible public entity to bepRIOpr i ate to Bncourage comp
public-private partnerships pursuant to the goals of thiSi€haptegfstieh reasonable period not to be
less than 45 days, during which the responsible public en Vil receive competing proposals
pursuant to that subsection. Such procedeires shall include advestising such notice in the Virginia
Business Opportunities publication and, i ase of a state ag , posting a notice on the

by a private entity for
until the responsible
fficient to enable the
include provision for
request for

Commonwealth's electronic procurement Wl
5. Once a comprehensive agreement has bee w [0, andl. the“process of bargaining of al
phases or aspects of the cogapiehensive agreementit's completgya responsible public entity shall

make available, upon regtl ement recof@s in accordance with 8 2.2-4342.

a school boardie
ghapter only

034.

b 4

6. A responsible pul
comprehensive agreemen

(2002, c. 574 292, ¢

county, city or town may enter into a
the approval of the local governing body.
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